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STRIKING BANK, DITCH OR RUT AS 
WITHIN AUTOMOBILE COLLI- 
SION POLICY 


An embankment of earth is an ‘‘object,’’ 


‘within the meaning of that word as used in 


an automobile collision policy, but collid- 
ing with such embankment is not always 
a ‘‘eollision.”’ The striking of an auto- 
mobile against an embankment outside the 
traveled part of a road, when it became un- 
manageable after skidding in some loose 
gravel, was held not to constitute a ‘‘col- 
lision,’’ within the terms of a_ policy 
(Berry, Automobiles (4th ed.), sec. 1946; 
Fox v. Interstate Exchange, Wis., 195 N. 
W. 842). 

The weight of opinion, however, is that 
such collisions are covered by the usual 
terms of insurance policies, the courts in 
such eases having reached less strained 
conclusions. The case of Columb‘a Ins. 
Co. v. Chatterjee (93 Okla. 249, 219 Pace. 
102), holds that the injuries suffered by 
colliding with an embankment of earth are 
within the provisions of a policy insuring 
against ‘‘accidental collision.’’ ‘‘The pol- 
icy makes no exception relative to objects, 
so it became a question as to whether or 
not the embankment was such an object as 
might become the subject of ‘accidental 
collision’ under the policy.’’ A similar 
holding will be found in Southern Casualty 
Co. v. Johnson (24 Ariz. 221, 207 Pace. 
987). 

Where an antomobile, while being driven 
along a highway, was driven against an 
embankment adjacent to the highway 
with such force as to cause it to be over- 
turned and wrecked, it was held that the 
damages were caused by a collision, within 
a policy insuring against loss or damage 
by ‘‘eollision with another object, either 
moving or stationary.’’ (Pred v. Employ- 
ers’ Ind. Corp., Neb., 198 N. W. 864.) 





In an action on a policy containing sim- 
ilar provision to that in the Pred case, it 
was held that the insured was entitled to 
recover for damage to his car caused by 
accidentally driving against a ledge twelve 
inches high at the side of a highway. 
(Sechussler v. Ft. Dearborn Cas. Under- 
writers, Ill. App., 67 Nat. Corp. Rep. 458.) 

The case of Interstate Casualty Co. v. 
Stewart (208 Ala. 377, 94 So. 345, 26 A. 
L. R. 427) is in accord with the weight of 
opinion as above expressed. 

In Tinker v. Boston Ins. Co. (Okla., 233 
Pac. 1058) it appeared that an automobile 
was precipitated over a chasm in a high- 
way caused by a washout, and damage to 
the machine was caused by impact with the 
bottom or the farther bank of the chasm. - 
Held that such impact was an ‘‘accidental 
collision,’’ within the terms of a policy 
which did not limit liability to collisions 
with upright or perpendicular objects. 

The insured’s car was driven on a road 
where grading had just been done, and 
some ruts were left covered with loose dirt. 
The car came in contact with the ruts, 
causing the driver to lose control, and the 
ear to skid into a ditch, where it turned 
over. Held to be within a ‘‘complete cov- 
erage’’ policy. ‘‘Under the great weight 
of authority,’’ said the Court, ‘‘it must be 
held that the rut was an ‘object’ and that 
the car collided with same, as well as col- 
lided with the sides and bottom of the 
ditch into which it ran by reason of the 
‘eollision’ with the rut.’’ (Wood v. 
Southern Cas. Co., Tex. Civ. App., 270 S. 
W. 1055.) 

The case of Fireman’s Ins. Co. v. Savery 
(Ind. App., 143 N. E. 612) holds that dam- 
age occasioned when the insured car 
skidded and came in contact with the bot- 
tom of a ditch, was caused by ‘‘accidental 
collision,’’ within the meaning of a colli- 
sion policy. 

In Dougherty v. Insurance Co. (38 Pa. 
Co. Ct. 119) the Court held that the driv- 
ing of an automobile into a hole six or 
seven inches deep and eighteen inches wide 
between car tracks in a city street, is not 
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such a ‘‘collision with an object’’ as was 
contemplated by the parties to a collision 
policy. It is rather difficult to understand 
just why that was not a collision with an 
object, especially in view of the fact that 
the impact was with sufficient foree to 
damage the machine. 

Damage to an automobile, which was 
driven into a ditch, six feet deep by fifteen 
feet wide, by coming into contact with 
‘‘the body and banks’’ of the ditch with 
such foree as to demolish the automobile, 
was held to be covered by a policy insur- 
ing against by collision with any other 
vehicle or object. (Power Motor Car Co. v. 
U. S. Fire Ins. Co., Mont., 223 Pace. 112). 
‘‘A eontrary holding,’’ said the Court, 
‘would do violence to the plain meaning 
of language.’’ 








NOTES OF IMPORTANT DECISIONS 


LOSS OF EYE WITH IMPAIRED VISION 
HELD COMPENSABLE—The Supreme Court 
of Illinois, in Chicago Bridge & Iron Co. v. 
Industrial Com’n, 147 N. E. 375, holds that an 
employee is entitled to full compensation al- 
lowed by Workmen’s Compensation Act, § 8, 
par. (e), item 16, for loss of sight of eye, 
though already impaired in vision by former 
injury, because of which payments were made, 
whether by same or by different employer. 

“Item 16 of paragraph (e) of section 8 of 
the Workmen’s Compensation Act (Smith- 
Hurd Rev. St. 1923, c. 48, § 145) provides that 
the employee shall receive ‘for the loss of the 
sight of an eye or for the permanent and com- 
plete loss of its use 50 per centum of the aver- 
age weekly wage during 100 weeks.’ There is 
no requirement in the act that the eye be 
perfect, nor is there any provision for reduc- 
ing the amount of compensation in the propor- 
tion the vision is defective The compensation 
fixed by the act is for the loss of a member of 
the body, and the same compensation is due 
and payable whether the eye lost is the eye of 
a youth or of an old man, an eye with perfect 
vision or one imperfect by reason of natural 
defects or a previous injury. Hessley v. Minne- 
apolis Steel Construction Co., 156 Minn. 405, 
195 N. W. 274; Industrial Com. v. Johnson, 64 
Colo. 461, 172 Pac. 422; Purchase v. Grand 
Rapids Refrigerator Co., 194 Mich. 103, 160 N. 
W. 391. Our decision in Mark Manf. Co. v. 
Industrial Com., 286 Ill. 620, 122 N. E.: 84, is 





conclusive of the question here presented. In 
that case the employee received a compensable 
injury to his hand and later he suffered an 
injury which caused the loss of the same hand. 
In affirming an award for compensation for the 
loss of the use of the hand we said: 

“*Thouzh the defendant in error had previ- 
ously lost a part of one finger, he had the use 
of his hand, with a capacity somewhat reduced 
by reason of the defect. The fact that his 
hand was not perfect did not render its loss 
any less complete. As the result of his injury, 
he has totally lost the use of the hand which 
he previously had, and under the statute he is 
entitled to compensation for that loss. The 
fact that he might have recovered for the first 
injury did not reduce the amount of compen- 
sation to which he is entitled for the loss of 
the use of his hand.’ 

“The fact that the same employer has paid 
compensation to the injured employee for a 
loss arising out of another injury has no bear- 
ing on the amount of compensation to be paid 
for the loss arising out of this injury (Con- 
stantin Refining Co. v. Crockett, 87 Okl. 24, 
208 Pac. 788), and the same rule applies where 
the payments for the first injury were made 
by a different employer. Wareheim v. Mel- 
rose Granite Co. (Minn.), 201 N. W. 543. A 
sightless eyeball is not an eye, as that term is 
used in the act, and an award for a disability 
caused by an injury which required the re- 
moval of a sightless eyeball would be made 
under parigraph (c) and not paragraph (e) 
of section 8. It is conceded that defendant 
in error had at least 10 per cent of vision 
when he received his last injury, which neces- 
sitated the removal of the eyeball—that is, he 
could see with his defective eye at a distance 
of 20 feet what a person with normal vision 
could see at a distance of 200 feet. For many 
purposes this amount of vision was as useful 
to plaintiff in error as normal vision. It is 
impossible for any human agency to measure 
the value to an individual of the last 10 per 
cent of vision remaining in his eyes. Whether 
the defect in vision is caused by disease or 
accident or is natural, the reduced amount of 
vision is all the vision the individual has, and 
when it is destroyed the use of his eye is 
destroyed. The Legislature has fixed an arbi- 
trary amount to be paid as compensation in 
such cases, and that amount is due and pay- 
able whenever a functioning eye is lost, though 
the eye may be infirm.” ; 








Small Boy: “Say, dad, what is a bigamist?” 


Dad: “One who makes the same mistake 
twice.” 
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AN AMERICAN COMMON LAW IN 
THE MAKING—THE HABIT OF 
THINKING UNIFORMITY 


In the year 1911 the Republican Club of 
the City of New York devoted one of its 
well-known symposiums to the considera- 
tion of uniformity of law. While it might 
have been provoked by the demands of 
commercial convenience, it was manifestly 
promotive of an American common law so 
to speak, as fixed and respected as that of 
the English. The distinction will be one of 
origin, for the English was not statutory. 
But since the American statutes are not 
legislative in creation, but merely in enact- 
ment, it is a distinction without a differ- 
ence. When viewed in this higher aspect 
the laudable endeavor to attain uniformity 
in law takes on a dignity we venture to 
believe is not always discernible. Amasa 
M. Eaton, of Rhode Island, and Walter 
George Smith, of Philadelphia, past presi- 
dents of the Conference of Commissioners 
on Uniform State Laws, out of the broad- 
ness of their splendid wisdom, experience 
and deep knowledge furnished chapters of 
suggestions that could hardly be surpassed. 
Even that learned and practical audience 
were able to add to their store. Besides its 
highly creditable origin and aid to com- 
merce there was emphasized also the far- 
reaching benefits to government that lay in 
uniformity, and the value to popular con- 
fidence in law, in doing away with conflict. 


They Were Thinking Constructively.— 
The able minds of these philosophical 
thinkers ran in the groove of construction. 
They dwelt upon the manner of the mak- 
ing of uniform statutes and the mechanics 
of the law, in order to establish their an- 
nounced thesis that uniformity was not 
only feasible but practical, and could be 
made sufficiently attractive to assure adop- 
tion. With dramatic force they traced the 
origin and history of the splendid organiza- 
tion with which both had labored and over 
which both had presided with great ability. 
It is such addresses as these, by such con- 
secrated men as these, as well as their 





works that have carried reason to the 
minds and conviction to the hearts of the 
American people. They have made the 
Conference of Commissioners on Uniform 
State Laws an accredited organization sec- 
ond to none in jural matters. One by one 
their model statutes have defined the most 
important regulations controlling the con- 
duct of men in their daily endeavors and 
intercourse. Business men have contracted 
the habit of looking to them for guidance 
and of carrying to them their complaints 
of conflict impeding interstate exchange 
and barter. One by one the state legisla- 
tures have adopted them until today there 
is not one that has not in some instance 
shown: its appreciation of the highly scien- 
tific and practical results of the patriotic 
and uncompensated research and labor of 
the Commissioners. 


We Will Consider Protection.—It being 
quite apparent that nothing profitable 
could be added to what had been said upon 
the origin and creative aspect of uniform- 
ity, wisdom enjoined silence upon the other 
invited speaker. But the deeper the con- 
viction of the need of uniformity and the 
support of the organization designed to 
achieve it, and that is achieving it, and the 
high respectability of its sponsors, the 
more urgent appeared the necessity for 
forestalling agencies of destruction. Here- 
in. was the cue for any remarks that might 
be made. And so it became pardonable to 
venture upon a discussion of the theme of 
protection—of firmly establishing the let- 
ter and spirit of model statutes as they fell 
from the pens of the Conference. It was 
argued that protection of its work in all 
of its originality and spirit was as impor- 
tant as its creation. 

The Two Chief Destroyers—Two ele- 
ments offered themselves for analysis as. 
the chief destroyers of interstate uniform- 
ity in law. The one was legislative and the 
other judicial. Obviously it is essential 
that the several state legislatures should 
enact in exact words the model form of 
statutes prepared by the Commissioners. It 
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is as manifest that the judges should reach 
the same interpretation of their meaning 
and spirit. 

The First Is Certain Legislators—To 
one unfamiliar with the experiences and 
limitations influencing the reasoning of the 
average legislator; his pride of creation; 
his difficulty in sinking pride of opinion; 
and his distrust of anything originating 
beyond his own horizon, the first task 
would appear very easy. And yet an ob- 
server ventures to suggest that every sin- 
gle Commissioners, upon whom has fallen 
the responsibility of bringing about the 
adoption of uniform statutes in his State, 
will testify to the strong current of legis- 
lative hostility encountered. There were 
few receptive minds, still fewer open ones, 
and many wholly unresponsive. Their 
mental attitude was more psychic than the 
result of reason. 


The Second Is Certain Judges.——How- 
ever, the bill having been enacted and the 
Uniform Act incorporated into the body 
of the law of the State, one unmindful of 
the well night indelible influence of local 
customary law and the individuality of the 
average judge, would conclude that uni- 
formity as to that statute was assured. But 
the seasoned practitioner will shatter that 
faith with the knowledge that in court it 
is as difficult to break from old customs 
as old habits. To many judges and law- 
yers a departure is a symptom of ignor- 
ance, if not of weakness, and the failure 
to cite ancient authority is little short of 
sacrilege. It is as difficult to change the 
personal convictions of such a judge as it 
would be to remake him, because of his re- 
spect for precedent and the conviction that 
he is preserving an old rule that had 
regulated his particular community during 
his experience. There never occurs to 
these otherwise courteous and urbane gen- 
tlemen, the duty of being considerate of 
other communities. It is the laudable 
neighborhood conduct of giving and taking 
that underlies a great governmental prin- 
ciple and a commercial necessity. More- 





over, since a statute controls the law there 
are no precedents except the interpreta- 
tion of that particular statute. 


The Remedy.—These being the potent 
enemies of national uniformity an appeal 
was made to that respectable audience at 
the Republican Club for a remedy. Shall 
it be based upon unselfish courtesy; upon 
a defense against federal encroachment 
upon states’ rights; upon commercial con- 
venience, or upon simple love of gain? It 
will be our purpose to show that these are 
all potent elements in the development of 
uniform statutes resulting in an American 
common law. Must some legislators and 
judges have to undergo a rebirth, that uni- 
formity may become possible? Is there no 
present power to convince a conscientious 
legislator and judge that since no State 
ean live unto itself, the promotion of the 
general welfare is his high duty? The 
States of a successful American union are 
jointed together as closely as the Siamese 
Twins. 


They Must Think John Marshall’s 
America.—To raise the eyes of these well- 
meaning men beyond their own environs 
appealed strongly as the answer. Their 
vision must be extended from the confines 
of the State to the broad field of the Nation. 
They must do what his constituents failed 
to do, they must soar upon the living spirit 
of John Marshall and realize Marshall’s 
America. One concludes that a refreshing 
of the true conception of the science of the 
dual American governments, and an awak- 
ened consciousness of the necessities of a 
fast growing interstate commerce, seem to 
be the only influences equal to the emer- 
gency. This does not mean that one must 
be broadened, for the need of it is not 
present; nor does it imply a renascence, 
for of that one would despair. It merely 
connotes a keener conception of general 
principles and a governmental status well 
known and understood by these able 
jurists. 

. The first would make its scholarly ap- 
peal; the second would affect the deep- 
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seated love of states’ rights and as well the 
human love of gain and thrift. In the de- 
velopment of these points we shall be in- 
terested. 

The Part of Commerce.—We may safely 
lay down a trite premise. Commerce has 
long since beaten a highway over state 
boundaries from ocean to ocean and from 
the Lakes to the Gulf. It will brook no 
unnecessary impediments. Commerce is 
the life of the nation. Without it there 
would be no treasury and without a treas- 
ury there would be no government. No 
legislature has ever been able to finally 
ignore its reasonable demands and nations 
have waged wars in its interest. 


The Part of States’ Rights—With equal 
assurance a historic fact may be recog- 
nized. Dfverse state laws are an unneces- 
sary handicap that is driving commerce to 
the National Congress for relief. One by 
one purely local regulations are being ab- 
sorbed by a responsive federal govern- 
ment. Even the reserved police laws are 
losing vigor, if not place. Th's change, 
like all evolutions, has been going on so 
gradually and deliberately, and it all seems 
so necessary to the ordinary practices of 
daily life, that they pass without measur- 
able notice except by students of the sci- 
ence of government. And they are more 
enamoured of principle than of practice. 
Their mild voices are like one calling in 
the wilderness. So it may be that the 
preservation of the reserved rights of the 
States, because it is susceptible of noisy 
political controversy, can be made to call 
louder than the love of custom and have 
more force than habit. 


The Part of Love of Gain.—Love of gain 
presents a more vocal remedy because it so 
evidences itself as to be heard by the man 
in the street. When a great commercial 
enterprise passes by one State and estab- 
lishes itself in another not so geographi- 
cally attractive, it comes home to the 
suffragan that there may be something un- 
attractive, if not wrong with his revered 
local laws and customs. In such eases it is 





the selfish interest of local commerce that 
brings about the evolution through legisla- 
tive mandate. And it may be after all, 
that permanency in a matter of this char- 
acter is promoted by political issues be- 
cause of the attendant publicity, however 
much judicial laws are preferred to legis- 
lative. 


None of These Things Influence the 
Judge.—But none of these cicumstances 
influence the judgment of the Court, all of 
which is meet and proper. In his elois- 
tered chamber he patiently awaits the grist 
from the legislative hopper to tell the leg- 
islature what its statutes mean. His ears 
are closed to the clamor upon the husting 
as they are to the ‘‘trade talk’’ that leads 
to a written contract. This is as it 
should be. 


Thinking Uniformity Will Influence the 
Judge.—And such being a condition atten- 
tion. to*theories is not helpful. The sug- 
gestion is justified that the judge must be 
educated to think uniformity. Unless one 
thinks in a language he cannot speak it at 
its best, if at all. Having so concluded, 
with the approval of the judges, if not of 
laymen, it is in order to put an inquiry. 
Who is best prepared and credentialed to 
perform this dignified task? The only an- 
swer that makes an appeal to the experi- 
enced is that it is another judge, or other 
judges. 

Therefore the Annual Conference of 
Judges.——And so the proposal made by 
one of a different political persuasion was 
ventured and accepted at that Symposium 
that there ought of necessity to be a yearly 
national conference of Appellate Judges. 
And the thought having been boldly given 
expression with a sympathetic response, 
the first seed had fallen into good ground. 
It was sedulously tended until it fructified 
into the historic conference at Montreal in 
1912, now known as the influential Judicial 
Section of the American Bar Association. 


Only One Thing in the Way.—It may 
be helpful to dwell on this subject a mo- 
ment. Of interest among the judges there 
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is plenty. But one thing stands in the way 
of the splendid usefulness for which the 
Conference was designed. That is a lack 
of travel expense funds on the part of 
some of the very judges whose presence is 
mostly needed. A small appropriation by 
each State would solve this difficulty. Vir- 
ginia promptly responded. It is believed 
that every legislature would follow the ex- 
ample if, in each State, the matter were 
persistently brought to the attention of 
legislatures by some one or two patriotic 
believers in uniform laws. - It is a small 
premium to pay for insurance against con- 
flicting decisions and the threat of the de- 
privation of states’ rights. 


It Is a Progressive Congress of Judges.— 
It was intended that policies should come 
up in these interstate conferences just as 
they do in the conference room of a par- 
ticular state court. But though no specific 
uniform statute and no particular decision 
were ever discussed at these meetings it is 
respectfully suggested that the desired re- 
sult would be achieved. The influence of 
personal acquaintance and the prospect of 
future pleasant fellowship, would make the 
Chief Justice of California a little more 
than the conventional ‘‘learned brother’’ 
to the Chief Justice of Maine. Before 
welding to the body of the Maine law a 
diverse opinion, he would most likely seek 
reasons from his California ‘‘friend,’’ 
wherein there would be no‘ less a confer- 
ence though held through the Post. So the 
judges are educating themselves to think 
uniformity. And it is,well, for no one else 
is in position to do it. Between them it is 
comity—between them and others it would 
be conceit. 


An Archaic Diverse Procedure Must Go. 
—While the judges are thinking uniform- 
ity in interpretation let there be removed 
the last obstacle, which is a diverse prac- 
tice and procedure. There is no more ex- 
euse for differing judicial procedure than 
for differing languages in the several 
States. More harm is done by the former 
than would be by the latter. One would 





hardly try to speak an unknown language, 
but the business man is forced to use an 
unknown practice and procedure if he 
make but a few commercial steps from his 
front door. It is not a matter of choice, 
but one of necessity. While a State would 
indignantly deny having erected a Chinese 
wall around its source of justice, it would 
hardly dispute the erection of a chevaux 
de frise substantially serving the same pur- 
pose. This impediment also the judges are 
aiding the American Bar Association’s 
Committee on Uniform Judicial Procedure 
to brush aside. The diversion is pardon- 
able to suggest that the improvement of the 
substantive and adjective law should be 
separately considered as things apart. 


Some Hurtful Administrative History. 
—Anticipating a well-known professional 
mental attitude to demand evidence, be- 
fore concluding we turn to the leading 
State of the Union and one having judges 
and lawyers noted for their erudition and 
ability. Pennsylvania adopted the Uni- 
form Negotiable Instrument statutes on 
May 16, 1901. The late Amasa M. Eaton 
made a careful analysis of the fifty odd 
decisions passing upon these statutes up to 
April, 1914. The result of his labor is in- 
terestingly evidenced in an article pub- 
lished in 62 Univ. Penn. Law Rev. 407, to 
which attention is invited since length for- 
bids reproduction. He complains that 
when the uniform act is followed, no cita- 
tion of it is made. On the contrary cita- 
tion to prior authority oftener appears. 
While the result is the same where no 
change was made in the old law, the spirit 
of uniformity suffered by being ignored. 
In many instances the Court depended 
upon equity in justification of its judg- 
ment, wholly ignoring an appropriate 
clause in the Act. The law having been 
put into a concise code for the express pur- 
pose of bringing about uniformity, the 
source of authority is the code and the 
prior cases under it. Therefore it is re- 
spectfully suggested, it becomes a judicial 
duty to cite it. Such is essential to a 
proper recognition. of the Act and the com- 
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plete displacement of the prior law by the 
new, in the minds of the Bench and Bar. 
It is a condition precedent to thinking 
uniformity. 

More Unsympathetic History—In 23 
Yale Law Journal 293 appears another 
long list of cases evidencing the attitude 
of the courts toward another feature of the 
same law. It is the effect of an antecedent 
debt as constituting value. Mr. Eaton 
complained that ‘‘Common law lawyers 
(on the bench and before it) are steeped 
in. the common law principles of considera- 
tion and assumpsit, but are not steeped in 
knowledge of the principles of the law 
merchant, and who fail therefore to per- 
ceive that the object of Sec. 51 is to force 
upon them very different conceptions on 
this subject of the law merchant.’’ The 
article supplies interesting history. For 
instance he cites Vachals v. Waukesha, ete., 
Co., 195 Fed. 807 (1912), to show that the 
Legislature of Wisconsin (1899) in adopt- 
ing the Uniform Negotiable Instrument 
Law, did not amend nor repeal the statute 
of 1898 (See. 1753) limiting the issue of 
corporate bonds. Wherefore the issuance 
of such bonds for antecedent debts could 
not be done, though the letter and spirit 
of the negotiable statute obviously intended 
it. It is manifest therefore that serious 
alterations of the Uniform Acts may be 
brought about without omission or change 
of text or diverse decisions, but by prior 
unrepealed statutes. 

Repeal of Prior Conflicting Statutes 
Necessary.—‘‘ All statutes in conflict here- 
with are hereby repealed’’ would not prove 
to be a bad addendum to all Uniform Acts. 
As in Minnesota, a fixed public policy may 
at times be cut down, but in a broad way, 
and in the long run it is probable that 
justice may best be served. That is, how- 
ever, one of the most obstinate enemies of 
uniform statutes, as we have tried to show. 
The effort is to rid modernity of the drag 
of provincialism, even at the sacrifice of a 
few pet ideas. 





Enemies of Uniformity Listed.—So, if 
the enemies of uniformity were marshaled, 
they would probably rank in the following 
order: (1) The judge who thinks that his 
individual experience is a better guide to 
government than the concerted wisdom of 
a selected, consecrated and painstaking 
conference of lawyers and teachers with 
every possible light before them; or that 
there is no room for improvement. (2) The 
legislature that insists upon changing the 
phraseology or arrangement adopted by 
the commissioners. (3) The judge who de- 
cides the law of the case without reference 
to the uniform statute incorporated in the 
code, or to cases from the States interpret- 
ing it, or who never cites it if he wills to 
follow it. (4) The legislature that fails 
negligently or intentionally to give it a 
clear road by abolishing all conflicting 
statutes. 


And Then an American Common Law.— 
The struggle for the great common law of 
England is kept too fresh in mind by con- 
temporaneous writers to justify discour- 
agement in the making of an American 
Common Law. There is no more interest- 
ing chapter in legal history than the un- 
completed part played by Coke and the 
substantial establishment of principles 
wrought by the Scotch determination of 
Mansfield, when he converted custom into 
laws and confined the jury to the facts. 
Subsequently neither the technical Eldon 
nor an interfering chancery could check 
the inevitable development of the common 
law. So, while obstacles arising out of 
human tendencies may prevent the prompt 
achievement, that merit and necessity give 
its creators the right to expect, and while 
indifference may hold back the day of uni- 
versality, one may venture to believe that 
the principle of an American common law 
is a living thing, needing only the nourish- 
ment of public encouragement for its com- 
plete development. Such will follow a 
popular recognition of its wholesome in- 
spiration and beneficent purposes. 


Norfolk, Va. Tuomas W. SHELTON. 
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UNDISCLOSED PRINCIPAL— 
ELECTION 


In 3 Texas Law Review 384 to 411, there 
is an article which reaches the conclusion 
that the rule rests on the doctrine of 
merger, but the article misses the main 
question: Should American courts apply 
in this case, an English doctrine of merger, 
which has been repudiated in America? 
The promise of the agent is also a promise 
by the undisclosed principal just as the 
tort of the servant is the tort of the master. 
American courts should not apply, in one 
ease, an English doctrine of merger, which 
they have repudiated in the other. If, 
with Ames ‘‘we work out a remedy on: the 
theory of trustee and cestui que trust giv- 
ing the third person the right of equitable 
execution upon the agent’s right of ex- 
oneration,’’ there would be no election and 
no merger. 

It is said that the third party must elect 
The reasons given are not convincing. 
‘‘There would seem to be no sufficient rea- 
son why a right of recourse against the 
agent * * * should be inconsistent with 
a concurrent liability on the part of the 
principal.’’? 

The so-called election is not an election 
between inconsistent remedies. There is 
no joint contract and there can be no joint 
judgment. The principal may be sued. 
The agent may be sued. These suits may 
be pending at the same time. In England, 
there can be no concurrent judgments, not 
because the remedies are inconsistent, but 
because by a technical rule of English law 
a judgment against one bars a suit against 
the other.” There is but one contract. It 
is the contract of the agent. It is also the 
contract of the principal, yet there is but 
one contract. This contract merges in a 
judgment against either. Nothing remains 
to support a suit against the other. The 

(1) 2 Smith L. C. 7th Am. Ed. 375, Williston’s 
Wald’s Pollock, Con. (105), 116 note 85, Wharton, 


ency, § 473, Story, Agency, § 295; 2 Enc. L. & P. 
1172, note 13. 


(2) Wharton, Agency, § 472, 473, 471. 





principal’s liability revives, if the judg- 
ment against the agent is set aside.* 

The undisclosed principal is liable for 
the same reason that the principal is liable 
for an unauthorized tort of the agent. 
The act of the agent is the act of the prin- 
cipal. For the tort, principal and agent 
are liable concurrently. The remedies can- 
not be cons‘stent in one case and incon- 
sistent in the other. The remedies are not 
inconsistent. If they were, a contract with 
one known to be acting for an undisclosed 
principal, would be a conclusive election. 
Having bargained for a remedy against the 
agent, the third party could not claim an 
inconsistent remedy against the principal. 

In England, a judgment against one 
bars a suit against others liable for the 
same tort. There is but one tort. This 
tort merges in a judgment against one. 
Nothing remains to support a suit against 
another. In America, the liability of the 
defendant merges in the judgment, not the 
Fability of others liable for the same tort. 

This doctrine of merger, accepted in 
England after a long contest, but rejected 
in America, was applied in England in the 
ease of the undisclosed principal. The doc- 
trine seems to have been subject to per- 
sistent attacks in England. As to the 
merger of the tort: ‘‘Brinstead v. Harris 
(1872)* finally settled this point.’’ ‘‘The 
reason of the rule is stated to be that other- 
wise a vexatious multiplicity of actions 
would be encouraged.’’® As to the merger 
in the case of the undisclosed principal, it 
seems that there was still a doubt in 1905: 
“if a third party recovers judgment 
against the agent, he cannot (probably) 
afterwards sue the principal.’’® 

In England, a judgment against the 
agent bars a suit against the principal, 
though the agency was unknown at the 
time of the judgment.” ‘‘The principal’s 
liability revives, if the judgment is set 

(3) i Halsbury, L. of Eng. 209, sec. 445, note. 

(4) Ex. ch. L. R. 7 C. P. 547. 

(5) Pollock, Torts 170 and note a. 


(6) Jenks, Dig. Eng. Civ. L. sec. 64 Pl. g. 


(7) Halsbury, L. Eng. 209, § 445, 21 L. R. A. 
N. S. 792, note. 
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aside on the merits, but not where it is 
merely with the agent’s consent.’’® When 
it is said that he has a right of election, 
this means that he may sue either the prin- 
cipal or the agent, or he may commence 
proceedings against both, but may sue only 
one of them to judgment.’’® Clearly we 
have here the English doctrine of merger 
and not the doctrine of election between in- 
consistent remedies. 


If the remedies were inconsistent, bring- 
ing a suit against the agent would be an 
election. It is not.1° ‘‘Taking negotiable 
paper of one party or the other is not, as 
a matter of law, a decisive election.’’!4 

The English doctrine of merger has 
been rejected here in the tort cases and 
in the undisclosed principal cases where 
the agency is unknown at time of the judg- 
ment.” It survives only in the merger of 
a joint contract. Th's merger has been 
abrogated by statute in many States.13 It 
is, in any ease, a denial of justice. The 
injustice is gross where the joint debtor 
omitted is a dormant partner unknown to 
the creditor at the time of the judgment. 
These statutes show that the opinion of 
Chief Justice Marshall in Sheehy v. Man- 
deville’* should have been. followed. The 
opinion is justified by our rejection of the 
merger in tort. ‘‘In point of real justice 
there can be no reason why an unsatisfied 
judgment against Jameson should bar a 
claim upon Mandeville.’’ 


‘‘The other party may choose to give 
eredit to the agent. exclusively after discov- 
ering the principal, and in that case he 
eannot afterwards hold the principal lia- 
ble.’’25 ‘‘The question resolves itself into 
one of fact. Did the plaintiff with full 
knowledge elect to rely solely on. the credit 
of either agent or principal?!® This is not 

(8) 1 Halsbury, L. Eng. 209, § 445, note. 


(9) Williston’s Wald’s Pollock, Con. (105), 116. 


(10) Williston, Con., § 289, 21 L. R. A., N. S. 
786, note, 2 C. J. 845. 


(11) 1 Williston, Con., § 289. 

(12) 21 L. R. A., N. S. 791, note. 

(13) 1 Williston, Con., § 337. 

(14) 6 Cr. 258, 3 L. Ed. 215. 

(15) Williston’s Wald’s Pollock (105), 116. 
(16) 1 Williston. Con., § 289. 





a forced election between inconsistent reme- 
dies, but rather the voluntary waiver of a 
right. There must be an intent ‘‘to look 
to the agent to the exclusion of the prin- 
cipal’? ‘‘to depend solely upon the liabil- 
ity of the agent and to abandon the right 
to proceed against the principal.1® The 
intent to exclude the principal is the oper- 
ative intent. 

We have used a theory of election to 
explain cases based on merger or on volun- 
tary waiver. A wrong theory leads to 
wrong decisions.‘® In the ease cited it is 
said that, in dealing with an agent of a 
known principal, the third party must 
elect at the time of the contract. There is 
no election in this case. The contract is 
what the parties make it. It may bind the 
agent only, or the principal only, or it may 
bind both jointly or severally. The rules 
applicable are rules of construction.2® A 
simple contract in writing in the name of 
the agent, if not negotiable, binds both, 
though the name of the principal was 
orally disclosed, at the time of the con- 
tract.21_ A negotiable instrument in the 
name of the agent does not exclude the 
liability of a known principal, unless taken 
as absolute payment.?2 

There is danger in a new reason for an 
old rule. The old rule may ‘‘receive a new 
content.’’®3 The change is apt to be a 
blind one. In some cases it may be for the 
better, in others it may introduce new 
technicalities not in the old rules. We 
borrowed the theory of election from Eng- 
land. We should, at least, refrain from 
becoming more technical than the English 
courts. ‘‘At best this doctrine of election 
of remedies is a harsh, and now largely 
obsolete, rule, the scope of which should 
not be extended.’’ ‘‘For obvious reasons, 
it has never been a favorite of equity.’’** 


(17) 1 Halsbury, L. Eng. 209, § 446, 210, $ 446. 
(18) 2C. J. 844, § 527. 
at” Barrel v. Newby, 127 Fed. 656, 62 C. C. A. 


ae 1 Williston, Con., § 281. 
(21) 1 ng ag Con., § 295, Williston’s Wald’s 
Pollock, Con. (95), 108. 
(22) 1 Williston, Con., § 303. 
(23) Holmes, Com. L. 6, 37. 
(24) Day, J., in Friedericksen v. Renard, 247 
U. 8., 207, 211, 218, 62 L. Ed. 1076. 
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It has been assumed that, though the 
contract is the contract of the agent and 
also the contract of the principal, there is 
but one contract. We have, then, a prom- 
ise which binds two, but neither jointly 
nor severally. If it binds them severally, 
there are two promises. We have, also, a 
promise on which concurrent suits may be 
brought. A promise may be joint, several, 
or joint and several. Is there a fourth 
class, a promise which binds two neither 
jontly nor severally? Is there but one 
contract in the case of the undisclosed prin- 
cipal? The liability of the undisclosed 
principal is quasi contractual. The agent 
holds his rights under the contract in trust 
for the principal. The principal has what 
he bargained for through the agent. He 
should also bear the burden. There are 
two contracts: the contract with the agent 
and a quasi contract imposed on the prin- 
cipal.” This analysis was not made in the 
older cases, the theory of quasi contract 
came later. We have rejected the merger 
of the tort and the merger in the case of 
the undisclosed principal where the agency 
is unknown at the time of the judgment 
against the agent. A false theory of elec- 
tion has intruded. There is no reason why 
a new analysis should not be made.?® It 
may be that in some respects, this would 
be a reversion. In 1595 the debt of the 
agent was not the debt of the principal. 
Against the principal, ‘‘debt lies not but 
assumpsit.’’?7 Indebitatus assumpsit 
against the principal is quasi contractual. 

It is said the third party must elect 
within a reasonable time. If he does not 
the principal may be discharged if he 
changes his position believing that the 
third party looks to the agent to the ex- 
clusion of the principal. ‘‘Mere delay, 
without something more, on the part of the 
creditor, is not sufficient to discharge the 
principal.’’?8 The delay cannot discharg* 


(25) Huffcut, Agency, § 121, 124. 
(26) Holmes, Com. L. 37. 

(27) Ames Lec. 454. 456. 

(28) 2 Halsbury, L. Eng. 210, § 446. 





a principal who is bound to exonerate the 
agent. 

It has been held that the principal and 
the agent may be joined.2® If the princi- 
pal denies the agency or claims a discharge 
by settlement with the agent, the joinder 
is proper under the theory of election. If 
the remedies are deemed inconsistent, a 
provisional election should be made in the 
petition. The prayer should be for judg- 
ment aga nst the principal or against the 
agent if the principal is not liable. If the 
stated do not justify alternative 
pleading, the joinder implies a right to 
coneurrent judgments. 


facts 


It is also held that, in the joint suit, an 
election must be made before judgment.®° 
The election made necessary by the English 
doctrine of merger was an election be- 
tween judgments at law. Under a fusion 
of law and equity, no election is necessary 
if the third party has a remedy at law 
against the agent and a coneurrent remedy 
in equity against the undisclosed principal. 

The agent hds a right to exoneration. 
This right is an asset. The third party is 
the only creditor who ean reach this asset. 
The agent’s right is té compel the princi- 
pal to pay the third party. The third 
party is subrogated to this right.*4 He 
may sue the agent at law and he may pro- 
ceed in equity to subject, to his claim 
against the agent, the agent’s right to ex- 
oneration.2? Under a fusing of law and 
equity there is no reason why these reme- 
dies should not be given in one action. 

There is a broader ground for holding 
the principal in equity. The agent holds 
all rights under the contract in trust for 
the principal. The principal has what he 
bargained for through the agent. He 
should pay for it. This broader remedy 
has been given against trust estates.5% ‘‘In 


(29) 26 L. R. A., N. S. 742, note. 
(30) 21 L. R. A., N. S. 742, note. 


(31) Hoffman v. Anderson, 112 Ky. 893, 67 S. 
Ww. 49. 

(32) Ames Lectures 459 to 465. 

(33) 1 Williston, Con., § 313, note 97. 
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order to know what the law is, we must 
know what it has been, and what it tends 
to become.’’®* It would not be consistent 
to give the remedy against a trust estate 
and to deny it against an undisclosed prin- 
cipal. 
Rosert T. HoLuoway. 
Dallas, Tex. 


(34) Holmes, Com. L. 1. 








TAXATION—STOCK OF FEDERAL LAND 
BANK 


STATE ex rel. COMPTON v. BUDER, CITY 
ASSESSOR 


271 S. W. 770 
(Supreme Court of Missouri, April 13, 1925) 


A federal land bank, whose business was 
confined to farm loans, no depos'ts being ac- 
cepted or received, was not doing a “banking 
business,” within Rev. St. 1919, § 12775, mak- 
ing shares of stock in banks doing a banking 
business, subject to state taxation, in view of 
definitions of banking business in section 
11781 or section 11780a, added by Laws 1923, 
p. 223, and hence, under Federal Farm Loan 
Act, § 26 (U. S. Comp, St. § 9835q), such stock 
was not taxable. 


Certiorari by the State at the relation of 
William R. Compton and another, against 
William Buder, as Assessor of the City of St. 
Louis, and as President of the Board of 
Equalization of the City of St. Louis, and 
others, for an order quashing record of Board 
of Equalization of City of St. Louis. Record 
quashed. 

Bryan, Williams & Cave, of St. Louis, for 
relators. 

Oliver Senti and Daniel Bartlett, both of St. 
Louis, for respondents. 

Jesse W. Barrett, Atty. Gen., and J. Henry 
Caruthers, Asst. Atty. Gen., amicus curie. 

DAVID E. BLAIR, J. Certiorari. The St. 
Louis Joint-Stock Land Bank, a corporation 
organized under the Federal Farm Loan Act 
(U. S. Comp. St. §§ 9835a-9835z) and herein 
referred to as “land bank,” and William R. 
Compton, owner of shares of stock of said 
land bank, seek our order quashing the record 
of the board of equalization of the city of St. 
Louis, herein referred to as “board.” 





In response to our writ theretofore issued 
a return was filed incorporating a stipulated 
record of the proceedings before the board. 
Relators filed their motion for judgment upon 
the pleadings, thereby admitting all facts well 
pleaded in said return. The Attorney General 
has filed a brief as amicus curie. 

As appears in the stipulated record, the 
board made an order on April 12, 1924, direct- 
ing “that an assessment be made against the 
shares of stock of said St. Louis Joint-Stock 
Land Bank for taxes for the year 1924 on the 
basis of a total assessment in the sum of 
$603,292.87.” The board was dissolved on April 
12, 1924, and prior to the issuance of our writ. 
The records and minutes of the board are in 
the custody and control of respondent William 
Buder, herein referred to as “assessor.” 

The sole question in the case is the power 
and authority of the board to assess against 
said land bank, for taxation for state, city and 
school purposes, the value of the shares of 
stock owned by the shareholders of said land 
bank. It is conceded that the land bank is a 
federal agency and that its shares of stock are 
not subject to taxation by the state or its 
agencies, except to the extent and in the man- 
ner authorized by Congress. 

In the view we take of the case, it is un- 
necessary to enter into an extended consid- 
eration of the various provisions of the Fed- 
eral Farm Loan Act which give rise to the au- 
thority of the State to take advantage of the 
federal government’s permission to tax the 
shares of said land bank. We will assume that 
such authority exists. Relators concede this, 
but contend that the State of Missouri has 
not enacted any law to take advantage of such 
.permission. Respondent assessor contends 
that section 12775, R. S. 1919, which was en- 
acted long before the Federal Farm Loan Act 
was passed, is broad enough in its scope and 
meaning to serve as such authority. 

Much space is taken in the briefs and nu- 
merous decided cases, and text-writers are 
cited upon the question of whether or not the 
land bank is doing a banking business. It will 
be unnecessary to consider such authorities at 
length, because we think the issue here in- 
volved can be settled by a consideration and 
understanding of our statute. 

It is conceded by respondent assessor that 
the only section of our statute authorizing the 
state or any agency thereof to tax the shares 
of the land bank is found in section 12775, 
R. S. 1919. If that section be deemed not to 
cover the situation, the record of the board 
should be quashed, and other contentions in 
the case need not be noticed. 
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The portion of said section which is counted 
upon as authority for the assessment made by 
the board reads as follows: 


“Persons owning shares of stock in banks, 
or in joint-stock institutions or associations 
doing a bank.ng business, shall not be required 
to deliver to the assessor a list thereof, but the 
president or other chief officer of such corpora- 
tion, institution or association shall, under 
oath, deliver to the assessor a list of all shares 
of stock held therein, and the face value there- 
of, the value of all real estate, if any, repre- 
sented by such shares of stock, together with 
all reserved funds, undivided profits, premiums 
or earnings and all other values belonging to 
such corporation, company, institution or asso- 
clation; and such shares, reserved funds, un- 
divided profits, premiums or earnings and all 
other values so listed to the assessor shall be 
valued and assessed as other property at their 
true value in money, less the value of real 
estate, if any, represented by such shares of 
stock.” (Italics ours.) 

It is provided by section 12777 that the 
taxes assessed against such shares of stock 
shall be paid by the corporation, and that such 
corporation may recover from the owners of 
such shares the amount so paid or may deduct 
such payments from dividends accruing 
thereon. 

It is stipulated as a fact “that the business 
of the St. Louis Joint-Stock Land Bank has 
been confined to making loans on improved 
farm lands in the States of Missouri and Ar- 
kansas for a term; that the St. Louis Joint- 
Stock Land Bank at no time accepted or re 
ceived any deposits from the United States 
government, or from its stockholders, or any 


other persons, and had at no time maintained’ 


any facilities for the receiving of deposits 
from any one, or the cashing of’ checks drawn 
on any such deposit.” 

(1) Citation of authority is entirely unnec- 
essary in support of the well-recognized rule 
that taxing statutes must be strictly construed. 
Our section 12775 does not authorize the as 
sessment of taxes upon the shares owned by 
shareholders of a bank or other institution 
which is merely authorized, by its charter or 
the law providing for its incorporation, to do 
a “banking business.” It authorizes the assess- 
ment of such taxes only in the event the par- 
ticular institution or corporation is a “bank,” 
as generally understood, or is “doing a bank- 
ing business.” True, the words “doing a bank- 
ing business” in the order in which they ap- 
pear apparently modify only the words “joint- 
stock institutions or associations”; but the con- 





nection in which such modifying words are 
used clearly denotes that they relate back to 
the word “bank” as well, and indicate the 
sense in which the word “bank” is used. That 
word is used in the sense of an institution 
which is doing a banking business, as gener- 
ally understood or as defined by statute. The 
words “bank” and institutions “doing a bank- 
ing business” are identical in meaning as used 
in section 12775. 

We have found only two sections of our 
statutes which attempt to define what is meant 
by “banking business,” and they are not fourid 
in the chapter on taxation. Section 11781 de- 
fines private bankers as “those who carry on 
the business of banking by receiving money 
on deposit, with or without interest, by buying 
or selling bills of exchange, promissory notes, 
gold or silver coin, bullion, uncurrent money, 
bonds or stocks, or other securities, and of 
loaning money, without being incorporated.” 


It will be noted that such persons must be 
engaged in three lines of business activity, 
to-wit, accepting deposits, buying and selling 
various securities, and loaning money. The 
land bank is actually engaged in a restricted 
way in the loaning of money, but admittedly 
not in the business of receiving deposits. It 
is not doing a banking business under the 
definition contained in said section 11781. 

The other statutory, definition is found in 
Laws of 1923, p. 223, which enacted a new 
section known as section 11780a, R. S. 1919. 
We note the contention of the assessor that 
the 1923 act did not take effect until after the 
date of the assessment under consideration 
here, but will quote said section for what it is 
worth. It provides that— 

“The term ‘bank’ shall include any person, 
firm, association or corporation soliciting, re- 
ceiving or accepting money, or its equivalent, 
on deposit as a business, whether such deposit 
is made subject to check, or is evidenced by a 
certificate of deposit, a passbook, a note, a re- 
ceipt, or other writing.” 

In the face of the stipulation in this case 
it cannot be contended that the land bank is 
a “bank” or an institution “doing a banking 
business,” as defined by new section 11780a, 
because it has never accepted deposits of any 
character. : 

While sections 11781 and 12775 were enacted 
upon different subjects, yet they relate to the 
same class of persons or things, and are in 
pari materia. At least section 11781, if not 
the act of 1923, may be safely referred to as 
constituting the legislative idea of what is 
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meant by “doing a banking business” in this 
State, and the land bank is not doing a bank- 
ing business, as therein defined. 


Aside from our own statutory definition of 
what constitutes doing a “banking business,” 
we do not think the business in which the land 
bank is engaged, under the stipulation filed, 
brings it within the definitions of that term 
cited by the assessor. He quotes the Century 
Dictionary and Cyclopedia as defining a bank 
as “an institution for lending and receiving 
money.” The term “recefving money” evi- 
dently refers to receiving money on deposit 
and not to receiving money in payment of 
subscriptions for stock or from the sale of 
bonds or repayment of loans. It refers to the 
business of receiving money on deposit. The 


. land bank is, of course, engaged in a restricted 


way in the lending of money. If receiving 
money otherwise than upon deposit is meant 
as the test under said definition, then every in- 
dividual or corporation engaged in making real 
estate loans, collecting the principal and in- 
terest thereon and selling said notes and the 
mortgages or deeds of trust securing same, is 
engaged in the banking business under the 
definition for which the assessor contends. 

The definition of a bank, quoted from the 
Standard Dictionary as “an institution for 
lending, borrowing, issuing or caring for 
money,” clearly would cover many persons and 
corporations engaged in lines of business no 
one would for a moment regard as coming 
within the term “doing a banking business” 
as used in our section 12775. The words 
“lending,” “borrowing,” “issuing” and “caring 
for” are connected by the word “or,” indicat- 
ing that engagement in any one of such ac- 
tivities constitutes one a banker. The use of 
the conjunction “and” would more nearly ap- 
proach the sense in which the term “doing a 
banking business” is apparently used in sec- 
tion 12775. 

Respondent quotes from the 11th Ed. of En- 
cyclopedia Brittanica as follows: 

“The word ‘bank,’ in the economic sense, 
covers various meanings which all express one 
object—a contribution of money for a common 
purpose. The term has been gradually applied 
to several classes of institutions established for 
the general purpose of dealing with money.” 

The first sentence of this definition treats 
the words in the sense of “pool,” as where a 
number of persons contribute money for a 
common purpose. A corporation organized to 
engage in the merchandising business would 
be a bank in that sense; yet clearly that is 
not the sense in which the words “bank” or 





“doing a banking business” are used in section 
12775. The “general purpose of dealing in 
money,” as used in the second sentence, is 
broad enough to include an institution doing 
a banking business, but is indefinite. The 
definition is broad enough to include the ac- 
ceptance of deposits along with lending or 
otherwise generally dealing with money. 

The quotation from Smith v.- Kansas City 
Title & Trust Co., 255 U. S. 180, 210, 41 S. Ct. 
248, 249, 65 L. Ed. 577, 589, that, “speaking 
generally, a bank is a moneyed institution to 
facilitate the borrowing, lending and caring 
for money,” includes the depositing of money, 
as well as the borrowing and lending of money. 

The United States Supreme Court did not 
hold that the use of federal land banks as de- 
positories was essential to the validity of the 
law. It merely held that it was sufficient if 
they were subject to such use by the govern- 
ment. Mr. Justice Day said (255 U. S. 210, 
41 S. Ct. 249, 65 L. Ed. 589): 


“But, it is urged, the attempt to create these 
federal agencies, and to make these banks fis- 
cal agents and public depositories of the gov- 
ernment, is but a pretext. But nothing is bet- 
ter settled by the decisions of this court than 
that when Congress acts within the limits of 
its constitutional authority, it is not the 
province of the judicial branch of the govern- 
ment to question its motives (citing cases). 


“That Congress has seen fit, in making these 
banks fiscal agencies and depositories of pub- 
lic moneys, to grant to them banking powers of 
a limited character, in nowise detracts from 
the authority of Congress to use them for the 
governmental purposes named, if it sees fit to 
do so.” 

The quotation from said opinion, relied upon 
by respondent and first quoted by us, is fol- 
lowed by this expression: 

“But whether technically banks, or not, these 
organizations may serve the governmental pur- 
poses declared by Congress in their creation.” 

It is evident that the Supreme Court was 
not deciding whether the federal land banks 
were or were not banks as generally under- 
stood, but whether the declared purpose of 
their organization met the constitutional test 
of a governmental purpose, even though they 
were not technically banks. 

We may assume for the purpose of this case 
that the powers granted to land banks are 
sufficiently broad to constitute them banks or 
institutions doing a banking business, in a 
limited way, it is true, but nevertheless banks 
within approved definitions and our own sec- 
tion 12775. But, as our statute provides for 
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taxes of shares of stock only in institutions 
which are actually banks or which are doing 
such banking business, and as the land bank 
is not actually doing such banking business, 
it appears that the shares of stock therein are 
not taxable under section 12775. 

In this view of the case it becomes unneces- 
siry to consider other questions raised by the 
briefs. The necessity for their consideration is 
wholly dependent upon the construction of 
section 12775 as making sufficient provision for 
the assessment of such shares. Such shares 
are concededly exempt from state taxation, ex- 
cept in accordance with section 26 of the Fed- 
eral Farm Loan Act. As the land bank is not 
a bank or an institution doing a banking busi- 
ness within the meaning of our section 12775, 
this State has made no sufficient provision for 
taxing the shares owned by stockholders in 
land banks, and it makes no difference whether 
section 5219 of the federal statute, as referred 
to in section 26 of the Federal Farm Loan Act, 
or said section 5219, as amended March 4, 
1923 (42 Stat. 1499), fixes the method the State 
must adopt in order to avoid the exemption 
of such shares from taxation by the States. 

It follows that the assessment made by the 
board was unauthorized and is void and that 
its record making such assessment should be 
quashed. It is so ordered. 

All concur, except ATWOOD, J., not sitting. 


NOTE—State Taxation of Federal Land 
Bank Stock, Loans, Mortgages, Etc.—No other 
case involving an attempt by a State to tax the 
shares of stock of a Federal Land Bank has 
been found. 

In Federal Land Bank v. Crossland, 261 U. 
S. 374, 43 Sup. Ct. 385. 67 L. Ed. 703, 29 A. L. 
R. 1, the provision of the Federal Farm Loan 
Act that no tax shall be imposed on mortgages 
taken by a Federal Land Bank as security for 
loans, was upheld. The fact that the bank has 
the option of leaving its mortgages off the 
record, and thereby avoiding a tax imposed by 
state law upon lenders on mortgage security, 
in addition to the registration fee, does not 
where the record is necessary to protect the 
security against bona fide purchasers of the 
property, make inoperative the provision of the 
act above mentioned. The State may charge a 
reasonable fee for recording the mortgages. 

In Smith v. Kansas City Title & T. Co., 255 
U. S. 180, 41 Sup. Ct. 243, 65 L. Ed. 577, it is 
held that Congress had the power to make the 
farm loan bonds issued by such banks under 
the authority of the act on the security of 
farm mortgages and notes exempt as to prin- 
cipal and interest from federal, state and local 
taxation. 








“What could be more sad,” said the school 
teacher, “than a man without a country?” 

“A country without a man,” answered 
Mabel. 





BOOK REVIEW 
BLAKEMORE ON PROHIBITION 


The second edition of Mr. Arthur W. Blake- 
more’s work on Prohibition has brought the 
subject down to the date of publication. The 
author has enlarged and broadened the scope 
and material of this splendid authority, and 
covers his subject exhaustively and completely, 
so that the book is almost indispensable to the 
lawyer regardless of which side of the con- 
troversy he is on. The book contains the 
Eighteenth Amendment and the Volstead Act 
with regulations, federal and state cases con- 
struing the Act, notes of the debates in Con- 
gress, and forms to cover the different situa- 
tions. 

As suggestive of the scope of the work the 
publishers set out fourteen questions as a test 
of the lawyer’s familiarity with the subject; 
the questions being as follows: 


What rights has the doctor to prescribe 
whisky? To prescribe beer? 


What rights has the druggist to sell whisky? 
To sell beer? 

May an officer search in a soft drink estab- 
lishment without a search warrant? 


May an officer push aside the closed curtains 
of an automobile? 


May an officer without a search warrant stop 
a man on the street and open his suitcase that 
he may be carrying? 

If an officer sees a bottle sticking out of a 
mv1n’s pocket may the officer seize the bottle 
without other evidence? 


May the officer search a train or a steamship? 


What rights has the mortgagee or the con- 
ditional seller of an automobile seized for 
transportation of liquor and how should he 
protect his rights? 


What right has a steamer off our coast to 
sell liquor for transportation into this country? 


What state laws still remain in force under 
prohibition and what are superseded by federal 
prohibition? 

Mr. Blakemore is well known to the profes- 
sion as a member of the Boston Bar, and is the 
editor of Schouler on Wills, Executors and Ad- 
ministrators, Sixth Edition, and Schouler on 
Marriage, Divorce, Separation and Domestic 
Relations, Sixth Edition. The work is con- 
tained in one volume of 1185 pages, is bound 
in buckram, and published by Matthew Bender 
& Company, Albany, New York. 
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1. Agriculture—Co-Operative Marketing Act.— 
The Co-Operative Marketing Act does not contra- 
vene the Fourteenth Amendment to the Constitu- 
tion of the United States, declaring that no state 
shall deprive any person of life, liberty or prop- 
erty without due process of law, nor deny to any 
person within its jurisdiction the equal protection 
of the laws.—Minnesota Wheat Growers’ Co-Op. 
M. Ass'n v. Huggins, Minn., 203 N. W. 420. 


2.——Marketing Contract.—Where contract with 
a co-operative marketing dairy association, by 
husband in behalf of community, to sell to asso- 
ciation all milk produced by him, gave him and 
community absolute right to withdraw from dairy 
business and thereby relieve himself and com- 
munity from contract liability, an actual transfer, 
as gft, or for a consideration, of title of the cows 
and the dairy business, from the husband and the 
community to the wife, the property to become her 
separate property free from any trust for the com- 
munity, relieved the husband and community from 
all liability under the contract, in view of wife’s 
right under Rem. Comp. Stat. §§ 6900, 6902, and 
she in her separate right was as free from the 
obligations of the contract as if she were an en- 
tire stranger to her husband.—Inland Empire 
| am aaa Ass'n v. Casberg, Wash., 235 

ac. 5 


3. Aliens—Alien Chinese Wives.—Under Immi- 
gration Act May 26, 1924, §§ 3, 13 (c). and Act 
Sept. 22, 1922, § 2 (Comp. St. Ann. Supp. 1923, 
§ 4358b), alien Chinese wives of United States 
citizens who, under Rev. St. § 2169 (Comp. St. 
§ 4358), and Act May 6, 1882, § 14 (Comp. St. 
§ 4359), are ineligible to citizenship, are not en- 
titled to admission to the United States, notwith- 
standing consular officers are required to issue 
vises to Chinese wives of American citizens, in 
view of Act May 26, 1924, § 2 (g), nor can pro- 
visions of section 4(a) be treated as omitted 
through oversight from section 13(c).—Chang Chan 
v. Nagle, U. S. S. C., 45 Sup. Ct. 540. 


4. Animals—Contributory Negl gence.—Since lia- 
bility of owner of domestic animal known to be 
vicious is based on obligation as insurer rather than 
negligence, contributory negligence is not defense, 
and injured party must have unnecessarily and 
voluntar ly put himself in way to be hurt, know- 
ing probable consequences, so that he may be 
deemed to have induced injury.—Sandy v. Bushey, 
Me., 128 Atl. 513. 


5. Attorney and Client—Trust Funds.—Attorney, 
in whose hands money of client was left to be 
loaned, although not insurer of such funds, had 
duty to exercise care of reasonably prudent person 
in dealing with trust property.—Shockney v. 
Marsh, Ind., 147 N. E. 292. 








6. Automobiles—Bill of Sale.—Motor Vehicle Bill 
of Sale Act contemplates voluntary sales made 
by owners of vehicles, and, in absence of fraud 
or collusion, does not comprehend sales under judi- 
cial or statutory authority; such sales not being 
within mischief intended to be remedied.—Edson 
& Co. v. Shuster, N. J., 128 Atl. 602. 


7. Humanitarian Doctrine.—In considering 
whether pedestrian struck by automobile exercised 
proper care to discover its speed, and whether she 
could cross street in safety, court must consider 
situation in which she was placed, circumstances 
surrounding her, and variety of distractions which 
beset her.—Jedlicka v. Shackelford, Mo., 270 S. W. 





8.—Negligence of Chauffeur.—The chauffeur of 
a school bus, who, without authority from his em- 
ployer, goes more than 13 blocks off his customary 
route, on an excursion of his own, and for no pur- 
pose of his employer, goes as far beyond the scope 
of his employment as to absolve the master from 
liability for his negligence while on such excur- 
sion.—Malmquist v. Hellenic Community of Minne- 
apolis, Minn., 203 N. W. 420. 


9.——Signals.—Motor Vehicle Act, § 20n (St. 1919, 
p. 216), requiring one driving on highway, turn- 
ing, stopping or changing course, to plainly signal 
his intention to other vehicles, would not require 
driver of vehicle on every deviation from a direct 
course ahead to look back to ascertain condition of 
— behind him.—Forrest v. Fink, Cal., 234 Pac. 


10. Bailment—Inspection of Books.—A person 
who has a contract in law and enforceable by suit 
to purchase at the market price all cotton of a 
particular person or persons, has such interest in 
the cotton, in a proper case, as to make a reason- 
able inspection of the books of the public ginner 
in the community, where such cotton grower lives 
and is likely to have ginned his cotton a right 
enforceable by law.—Hiawatha Gin Co. v. Missis-, 
sippi Farm Bureau Cotton Assn, Miss., 103 So. 345. 


11. Bankruptcy—Adjudication.—An adjudication 
against a partnership was warranted, where it had 
transferred property with intent to defraud cred- 
itors to corporation of which two partners were 
officers, and solvency of partnership at that time 
was not shown.—Donadio v. Robetsky, U. S. C. C. 
A., 4 Fed. (2d) 51. Y 


12.—Attachment.—A sale of attached property 
pending the suit, under a statute authorizing such 
sale where the property is perishable, is merely to 
preserve the status quo, and is not a “sale or final 
disposition.’”” within the meaning of Bankruptcy 
Act § 3a (3), being Comp. St. § 9587a(3), and fail- 
ure to discharge the attachment before such sale 
is not an act of bankruptcy thereunder.—Bonnin 
& Co. v. Vazquez, U. S. C. C. A., 4 Fed. (2d) 103. 


13.——Discharge.—A delay of 14 months after 
filing application for discharge, during which it 
was not prosecuted to a hearing, held not such 
laches as to constitute a bar to discharge without 
giving bankrupt a reasonable time to present his 
application for hearing; no creditor having ob- 
jected.—In re Edwards, U. S. D. C., 4 Fed. (2d) 148. 


14.——Individual Petition.—Under Bankruptcy 
Act, §§ 1 (19), 2, 3b, 4. 5(a, c), 59(a, b), being 
Comp. St. §§ 9585-9589, 9643, a partnership cannot 
be adjudged a bankrupt on individual petition of 
one of the partners, not filed at instance of, or 
with consent of, co-partners.—Meek vy. Centre 
County Banking Co., U. S. S. C., 45 Sup. Ct. 560. 


15. Interest on Funds.—Where trust company 
was appointed receiver of bankrupt, and deposited 
funds collected in its own bank, subject to its 
check as receiver, court held to have discretion 
to not require it to pay interest thereon, where its 
offer to waive commissions in lieu of paying in- 
terest was acquiesced in by a majority of creditors, 
and creditor subsequently excepting took no action 
for considerable time.—In re Eberhardt, U. S. C. 
C. A., 3 Fed. (2d) 990. 


16.——Payment of Dividend.—Payment of 5 per 
cent dividend to creditors who were greatly in 
need of funds will not be stayed pending review of 
order, where there is no substantial doubt in the 
mind of the court as to propriety of order.—In re 
Foley, U. S. D. C., 4 Fed. (2d) 152. 


17.—Preference.—That persons in whose favor 
bank paid bankrupt’s checks and vouchers ob- 
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tained unlawful preference would not necessarily 
show that such persons and bank hindered, de- 
layed, or defrauded creditors, within Bankruptcy 
Act, § 67e (Comp. St. § 9651), or render bank liable 
since bank rece'ved no money or benefit from bank- 
rupt. T.wwe sg ~" v. Merchants’ Nat. Bank, U. 
a = A., 4 Fed. (2d) 25. 


18. Banks and Banking—Assessment of Stock.— 
Stockholder of insolvent banking corporation held 
not liable for assessment on stock appearing in his 
name, where prior to t'me bank was found insol- 
vent he made an actual assignment of it and re- 
ceived purchase price and had done everything 
within his power to complete transfer, which was 
not completed | solely due to fault of officers of 


bank.—Citizens’ Bank v. Robinson, Wash., 234 
Pac. 1025. 
19.——Execution of Note.—Where payee of note 


failed to discharge his burden of proof that board 
of directors had knowledge that bank’s president 
executed note for it, trial court. in view of Ver- 
non’s Sayles’ Ann. Civ. St. 1914, art. 378, cor- 
rectly concluded that plaintiff could not recover.— 
Hull v. Guaranty State Bank, Tex., 270 S. W. 191. 


20. Misrepresentation by Cashier.—A banking 
corporation organ: ‘zed under the laws of this state 
is not liable for any representation made by its 
cashier to the maker of a promissory note to pro- 
cure his signature thereto, where the note is given 
to a third person, and where the bank is not 
benefited thereby; but evidence to show such 
representations may be considered by the jury to 
determine whether or not the bank had notice of 
the fraud at the time it became the holder of the 
notes.—Farmers’ State Bank v. Brenneke, Kan., 
234 Pac. 985. 


21. Printed Not'ce.—If a depositor in a bank 
accepts and retains a passbook in which there is 
a printed notice that items received for credit or 
collection are taken at the depositor’s risk and 
will be charged back to him if dishonored or if a 
collecting agent employed by the bank converts the 
proceeds of the collection, he is bound by the 
notice whether he signed it or was aware of its 
contents or not.—Semingson v. Stockyards Nat. 
Bank, Minn., 203 N. W. 412. 


22. Bills and Notes—Alteration.—Where note 
payable to order of partner was signed by all 
partners, including payee, to raise money for part- 
nership business, and on retirement of one part- 
ner, he was released from liabilities of partnership, 
erasing hs name from note was not material or 
fraudulent alteration, and did oe ea it.— 
In re Talbott’s Estate, Iowa, 203 N 


23. Holder for Value.—Where surety company 
had not become subrogated to creditor’s rights by 
payment of its claim, although it had admitted lia- 
b'lity, it was not holder for value of the note given 
to apply on that claim, and therefore note was 
subject to all defenses which might have been in- 
terposed against payee under Negotiable Instru- 
ments Law, § 97.—American Surety Co. of New 
York v. Palmer, N. Y., 147 N. E. 359. 


24. Holder for Value.—A bank which pur- 
chases a draft for the price of a shipment of goods, 
drawn by seller and consignor on buyer and con- 
signee of goods, occupies, as to the consignee, the 
situation of the consignor only as to that shipment; 
so that though bank be not a bona fide holder for 
value of the draft, the consignee after paying it 
could recover no part of its proceeds, as against 
the bank, for losses from defects in goods in ship- 
ments prior to that covered by the draft.—Colonial 
~—r Co. v. Andelusia Nat. Bank, Miss., 103 
So. 343. 


25.——Indorser as Surety.—Note, payable on de- 
mand after date, was demand note, although at 
bottom thereof, words ‘‘Due July 5, °20” appeared, 
and indorser subscribing writing thereon in form 
of assignment guaranty of payment, and warrant 
to confess judgment, was surety rather than guar- 
antor, and was liable, regardless of whether cred- 
itor pursued principal debtor or showed his insol- 
vency.—Miners’ State Bank v. Auksztokalnis, Pa., 
128 Atl. 726. 


26.——Knowledge of Fraud.—One executing a re- 
newal note with knowledge of alleged fraud per- 
petrated upon him in procuring original note 
thereby waives right to plead defense of fraud 
against renewal note, even though it was in hands 
of holder with knowledge of such fraud at time of 




















renewal.—State Sav. Bank v. Deal, Iowa, 203 N. 
W. 293. 


27.——Liability of Indorsers.—All indorsers on a 
note are liable to the holder, though cr the 
first named is required to pay, and agree- 
ment between indorsers as to ultimate “division of 
responsibility cannot defeat holder's right to re- 
cover against the first.—Lehigh Nat. Bank of 
Catasauqua v. Seyfried, Pa., 128 Atl. 536. 


28. Brokers—Commission.—Broker’s efforts may 
be efficient cause of purchase, so as to entitle her 
to commission, though not sole cause.—Gronden- 
berg v. Baylies, Col., 234 Pac. 1064. 


29. Conditional Contract. — Contract with 
broker to buy land, conditioned upon owner’s ap- 
proval, is not enforceable in absence of such ap- 
proval; whatever rights such purchaser acquires 
thereunder being rights not in or to the realty.— 
Woerheide v. Schollmeyer, Mo., 270 S. W. 370. 





30.—License.—Person acting as broker for sale 
of drug store, involving sale of five-year lease, 
should be licensed, under Real Property -Law, 
440-a, and under § 442-a is not entitled to collect 


commissions, in ——- ¢ license.—Goldman v. 
Rubenstein, N. Y., 209 N S. 155. 
31. License.—Laws 1921, p. 370, making it un- 





lawful for any person to engage in business of 
real estate broker without first obtaining a license, 
contemplates only the carrying on of a business 
as real estate broker, and does not apply to an in- 
dividual and isolated contract of brokerage.—Rendo 
v. Stillano, N. J., 128 Atl. 590. 


32. Carriers of Goods — Delay.—Anticipated 
profits to manufacturer from sales of ladies’ suits 
held too speculative and remote to warrant recov- 
ery thereof from express company. which unrea- 
sonably delayed delivery of salesman’s samples.— 
— Ry. Express Co. v. Steinberg, Ky., 270 


33. Carriers of Passengers—Confiscatory Rate.— 
That street railroad company seeking to enjoin 
enforcement of order fixing joint rate was in fact 
incorporated and acquired the rights, privileges, 
and franchises of its predecessors while such order 
was in force, held not to preclude it from com- 
plaining of it on its becoming unreasonable and 
confiscatory.—Banton v. Belt Line Ry. Corporation, 
U. S. S. C., 45 Sup. Ct. 4. 


34.——Duty of Pullman Company.—That railroad 
company may be liable as common carrier to pas- 
sengers occupying Pullman car does not relieve 
Pullman Company from any duty it may have as- 
sumed or been charged with by reason of tis join- 
ing railroad in en sovery ee Co. v. 
Waln, U. S. C. C. A., 4 Fed. (2d 


35. Constitutional Law—Second Offense.—Pro- 
hibition ordinance, penalizing second offenses in so 
far as it undertook to make a conviction of an 
offense committed prior to its adoption a basis for 
increase of punishment for violation. of its pro- 
visions, held violative of Const. 1902, § 58, prohibit- 
ing ex post facto laws.—Riddick v. City of Newport 
News, Va., 127 S. E. 382. 


36. Contempt—Jurisdiction.—Judicial Code, §§ 
53, 54 (Comp. St. §§ 1035, 1036), relating to venue 
for trial of crimes and offenses, are inapplicable to 
trials for criminal contempts, which are triable by 
the court against which the contempt is committed. 
apie. v. United States, U. S. C. C. A., 4 Fed. 


37. Corporations—Purchase of Stock.—The presi- 
dent of a corporation may buy stock of a stock- 
holder without disclosing information affecting its 
value. In making such purchase he does not oc- 
coupes a yar al relation.—Dutton v. Barnes, Minn., 


38. Courts—‘ ‘Arising Under Laws of United 
States.’,—Suit brought by Federal Reserve Bank 
incorporated under the laws of the United States 
is a suit “arising under the laws of the United 
States,’ within Judicial Code, § 24, subd. 1 (a), 
being ‘Comp. St. § 991, giving ‘federal courts juris- 
diction of such suits.—Sowell v. Federal Reserve 
Bank of Dallas, Texas, U. S. S. C., 45 Sup. Ct. 528. 


39. 
* * * chose in action,’’ 


“Chose in Action. "—“"To recover upon any 
as used in Judicial Code, 
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§ 24, subd. 1 (Comp. St. § 991). relative to jurisdic- 
tion of suits by assignees, includes a suit to com- 
pel specific performance of a contract or otherwise 
enforce its stipulations.—Realty Holding Co. v. 
Donaldson, U. S. S. C., 45 Sup. Ct. 521. 


40. Covenants — Building Restrictions.—Where, 
pursuant to a plan to make a certain block a 
strictly residential district, a lot is conveyed with 
a provision that it shall be used for residence pur- 
poses only, granting a right of way across it to 
occupants of lands outside the block is a violation 
of the restriction.—Klapproth y. Grininger, Minn., 
203 N. W. 418. 


41. Highways—Disabled Vehicle-—Where plain- 
tiff’s vision was so obscured by cloud of dust 
caused, when another automobile which he was 
following swerved and left paved portion of high- 
way to avoid heavily loaded and disabled wagon 
left on highway over night by defendants, that 
plaintiff could not see wagon, held that proximate 
cause of collision with wagon was defendant’s 
negligence in leaving it on highway, in violation of 
state Vehicle Act, § 20, subd. W, and not cloud 
of dust, which was merely condition resulting from 
og al negligence.—Mitsuda v. Isbell, Cal., 234 

ac. > 


42. Restrictions in State Park.—Restriction 
by commiss‘oners of Palisades Interstate Park of 
operation of automobiles for hire to specific routes 
in the state park, different in case of different 
operators, held not unreasonable or d'‘scrimina- 
tory.—Commissioners of Palisades Interstate Park 
v. Lent, N. Y., 147 N. E. 228. 


43. Husband and Wife—Tenants in Common.— 
Where consent judgment was rendered and en- 
tered against defendants husband and wife ‘‘in- 
dividually,”” land held by husband and wife as 
tenants by the entirety was not subject to le 
under execution on such judgment; “individually” 
mean-ng separately and personally, as  distin- 
guished from jointly or officially, and as opposed to 
collective or associate action or common interest.— 
ew Distributing Co. v. Carraway, N. C., 127 


44.——Wife as Surety.—Code 1923, § 8272, forbid- 

ding contract of suretyship by wife for her hus- 
band, does not create, but merely preserves, her 
original common-law disability, and does not vio- 
late Fourteenth Amendment, which was not in- 
tended to abrogate common law, nor create new 
rights of person or property.—Huntsville Bank & 
Trust Co. v. Thompson, Ala., 103 So. 477. 


45. Insurance—‘‘Adjacent’’ to Premises.—Under 
policy insuring against accidental injuries to per- 
sons not employees, except accidents caused by 
chauffeurs or their helpers, occurring away from 
premises, exception does not necessarily imply in- 
clusion of all other accidents happening away from 
premises, since exception of part of class not in- 
cluded does not necessarily imply inclusion of re- 
mainder of class, and ought not to imply it against 
obvious scope of main category.—National Optical 
a “ae States Fidelity & G. Co., Col., 235 

‘ac. , 


46.——Contribution.—Under Pennsylvania law, 
where insured has a policy covering several par- 
cels, and others covering only one parcel, the lat- 
ter must for loss on the parcel covered thereby be 
entirely exhausted before the former can be called 
on for contribution; the two classes of policies 
covering different subjects, risks and interests.— 
— om Newark Fire Ins. Co., U. S. D. C., 4 Fed. 
(2d) b 


47. Date Effective-—The provision of a policy 
that it shall be effective from and after a certain 
named date, which is prior to the date of its is- 
suance, is valid, as the parties have the right to 
so agree between themselves. and such a pro- 
vision wlil be given effect in the absence of any- 
thing showing a contrary intention or understand- 
ing.—Martin v. New York Life Ins. Co., N. M., 234 
Pac. 673. 

48. Illegal Contract of Foreign Company.— 
Where Russian insurance company, when pro- 
hibited from having business relations with agents 
in Germany during the war between Russia and 
Germany by Russian ukase, made colorable trans- 
fer of agency to agents’ subagent in United States 
with the secret understanding that a portion of 
the commissions was to be placed in certain ac- 
count for benefit of agents, the agents could have 
maintained a suit against the subagent for an 
accounting and payment over of segregated fund 














prior to the war between the United States and 
Germany.—Second Russian Ins. Co. v. Miller, U. 
S. S. C., 45 Sup. Ct. 593. 


49. Incontestability Clause.—Incontestability 
clause in life insurance policy held sufficiently 
complied with to permit insurer to interpose de- 
fense of fraud after contestable period had expired, 
where insurer had notified beneficiary within such 
period that it would not be liable, in view of in- 
sured’s misrepresentations as to her health, and 
beneficiary in consideration of repayment to her 
of premium released insurer from all liability un- 
der policy.—Eichwedel v. Metropolitan Life Ins. 
Co., Mo., 270 S. W. 415. 


50.— Indemnity Bond.—Bond to indemnify pur- 
chaser of notes secured by conditional sales agree- 
ments, if seller’s title to automobile was defective, 
on condition that at least 25 per cent of price was 
paid, held not to protect against forgery of notes 
by seller of automob'le, where sale was fictitious. 
—Harry M. Lasker, Inc. v. National Surety Co., 
N. Y., 209 N. Y. S. 165. 


51. Insurer as Subrogee.—Where defendant 
sold insured a chemical manufactured by it, which, 
because of fault in manufacture became explosive, 
and injured persons purchasing it from insured, 
they had cause of action against defendant, in- 
dependent of any cause of action in insured’s 
favor which could not be affected by any settle- 
ment between defendant and insured’s trustee in 
bankruptcy, and insurer by paying the claims was 
subrogated to their rights and hence not affected 
by the settlement.—Ocean Acc. & Guar. Corp. v. 
Hooker Electro-Chemical Co., N. Y., 147 N. E. 351. 


52. “Life Insurance Company.’’—An insurance 
company. which insures against accident, and 
against death when due to accidental causes, is a 
“life insurance company.”’ within the meaning of 
Comp. Laws Utah 1917, § 1171, providing that the 
suicide of a policy holder of a life insurance com- 
pany, after the policy has been in force for one 
year, shall not be a defense.—Continental Casualty 
Co. v. Agee, U. S. C. C. A., 3 Fed. (2d) 978. 


53.—vValue of Personal Property.—In view of 
Rev. St. 1919, § 6239, in action on policy on per- 
sonal property, while insurer is not permitted to 
deny that property insured was worth amount for 
which it was insured at time of issuing policy, 
burden is on insured to show value of property at 
a = its destruction.—State v. Cox, Mo., 270 S 

« 33%. 











54. Internal Revenue—Difference in Stock Value 
as “Income.’’—Where new corporation was organ- 
ized to take over assets to and assume liabilities 
of old corporation and acquired stock of old cor- 
poration to holders thereof. the d‘fference between 
the cost of stock in old cornoration and value of 
stock in new corporation, received in lieu thereof, 
held taxable as “income” under Act Sept. 8, 1916, 
§§ 1. 2 (Comp. St. §§ 6336a, 6336b). being gain in 
value resulting from profits revresented by d'‘ffer- 
ent stock in different. cornoration.—Marr v. United 
States, U. S. S. C., 45 Sup. Ct. 575. 

55. Interstate Commerce—Hauling Cars for Own 
Use.—Hauling coal cars for its own use from mine 
by railroad, which, though intrastate as to its 
I'nes and termini, participated in interstate com- 
merce through connection with other railroads, 
was “interstate commerce.’’-—Freeman v. United 
States, U. S.C. C. A.. 4 Fed. (2d) 13. 

56. Making Up ‘Train.—That a_ brakeman. 
when injured, was riding an intrastate car down 
a grade on a classification track to place it with 
others, both intrastate and interstate then being 
made up for an interstate train, held to warrant 
a finding that he was employed in ‘interstate com- 
merce.’’—Baltimore & O. R. Co. v. Darling, U. S. 
Cc. C. A., 3 Fed. (2d) 987. 

57.—Switch'ng.—Brakeman of train of empty 
coal cars, who was killed while switching after 
interstate car had been dropped, held not engaged 
in “interstate commerce.”’ within the Federal Em- 
nloyers’ Liab‘lity Act (Comp. St. §§ 8657-8665). 
though one of cars switched was subsequently billed 
as interstate, and though other interstate cars 
were subsequently picked up by train on return 
trin.—Grigsby v. Southerh Ry. Co., U. 8S: C. C. A., 
3 Fed. (2d) 988. 

58. Intoxicating Liquors—Search Warrant.—Un- 
mistakable odor of liquor emanating from ac- 
cused’s automobile held sufficient to authorize offi- 
cer to take possession of liquor and to perform all 
acts necessary therefor, as well as to arrest ac- 
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aes v. Commonwealth, Ky., 270 S. W. 


59. Labor Unions—Violation of Anti-Trust Act. 
—Mere reduction in supply of article to be shipped 
in interstate commerce, by illegal or tortuous pre- 
vention of its manufacture or production, is ordi- 
narily an indirect and remote obstruction to that 
commerce; but, when intent of those unlawfully 
preventing the manufacture or production is shown 
to be to restrain or control the supply entered and 
moved in interstate commerce or the price of it 
in interstate markets, their action is a direct vio- 
lation of Anti-Trust Act.—Coronado Coal Co. v. 
United States Mine Workers of America, U. S. S 
C., 45 Sup. Ct. 551. 


60. Licenses—Resale of Tickets.—General Busi- 
ness Law of New York, § 168, added by Laws N. 
Y. 1922, c. 590, prohibiting persons from engaging 
in business of reselling theater tickets without a 
license, held not violative of Const. U. S. Amend. 
14.—Weller v. People of the State of New York, 
U. S. S. C., 45 Sup. Ct. 556. 


61. Master and Servant—Injury on Intrastate 
Train.—Engineer of an intrastate train, injured on 
way to roundhouse after end of trip, was not en- 
gaged in interstate commerce at time of injury, 
within Federal Employers’ Liability Act (U. S. 
Comp. St. §§ 8657-8665), all interstate shipments 
having, so far as appears, been delivered before 
the train reached destination.—Mississippi Cent. 
R. Co. v. Knight, Miss., 103 So. 377 


62. Kerosene Lamp.—In action for injuries 
from burns caused by ignition of gasoline fumes 
from flame of kerosene lamp, proof that em- 
ployer directed plaintiff to use kerosene lamp tem- 
porarily, promising to have electric light fixed in 
a few days, and that, relying on such promise, 
plaint‘ff, though aware of danger, used lamp, held 
to justify verdict for plaintiff.—Solomon v. Koontz, 
N. C., 127 S. E. 516. 

63. Monopolies—Dissemination of Information.— 
Cement Manufacturers’ Protective Association's 
gathering and dissemination of information regard- 
ing specific job contracts, whereby purchasers or 
contractors bidding for specific jobs were given 
options to purchase cement for the particular job 
at a price guaranteed against decline or increase, 
for the purpose of preventing purchasers or con- 
tractors having a favorable price, from obtaining 
more cement than they actually used on the job 
involved, which information members of the asso- 
ciation were left free to use or act upon as they 
chose, held not an unlawful restraint of commerce 
in violation of Sherman Anti-Trust Act (Comp. 
St. § 8820 et seq.), though in ordinary course of 
business most sellers would act upon the informa- 
tion and refuse deliveries for which they were 
not legally bound.—Cement Mfrs’. Protective Ass’n 
v. United States, U. S. S. C., 45 Sup. Ct. 586. 


64. Municipal Corporations—Garbage Incinera- 
tor.—Since Code 1923, § 2039, gives to municipal 
corporations power to establish and maintain gar- 
bage incinerators, either within or without city 
limits, and to haul thereto such substances, only 
basis for liability to nearby property owner is that 
act was done in excess of author'ty conferred or 
negligently done so as to cause unnecessary in- 
ayy of Bessemer v. Abbott, Ala., 103 So. 





65.——Zoning Ordinance.—The provision of a 
zoning ordinance, prohibiting the construction of 
apartment houses in the A residence district, con- 
sidered, and held not to be unreasonable.—West 
v. City of Wichita, Kan., 234 Pac. 978. 

66. Oil and Gas—Lessor Owner of Royalty.— 
Under an oil lease requiring the lessee to deliver 
one-eighth of all oil produced and saved to the 
lessor in the pipe line as royalty, the lessor re- 
mains the owner of that part of the oil, both be- 
fore and after it is brought to the surface.—W. 
T. Waggoner Estate v. Wichita County, U. S. C. C. 
A., 3 Fed. (2d) 962. 


67.——Proximate Cause of Explosion.—Where 
gas company capped pipe at point outside of new 
wall of building being remodeled, but plumbers 
in extending pipe into building uncapped it and 
permitted gas to escape into building. and then 
tested joints with a match, negligence of gas 


company, if any, held not proximate cause of ex- 
plosion.—Border Gas 
A., 3 Fed. (2d) 974. 


68. Principal and Agent—Act of Agent.—Auto- 
mobile dealer is bound by acts of its agent, hav- 
ing general authority to sell and dispose of its 


Co. v. Windrow, U. S. C. C. 








used cars, though subject to approval of its offi- 
,- 2” ee Motor Sales Co. v. Millett, Me., 128 
Atl. 4. 


69. Railroads—Projection from Train.—Plaintiff 
injured by timber projecting 16% feet from train, 
while using beaten path between tracks, held not 
contributorily negligent as matter of law for 
failure to apprehend danger, or look to rear in 
view of apparently safe distance from train.— 
Scott v. Davis, Mo., 270 S. W. 433. 


70. Sales—Measure of Damages.—That contract 
c. i. f place of delivery recited terms as ‘‘net cash 
against delivery order” not change form of 
contract; hence damages for seller’s breach was 
difference between contract price and market price 
at place from which shipment was to be made.— 
S. B. Penick & Co. v. Helvetia Commercial Co., 
Inc., N. Y., 209 N. Y. S. 202. 


71. Representations.—Where abandoned gas 
plant had existed many years, representations as 
to quantity of buried gas pipes held mere ex- 
pressions of opinion, and not fraudulent repre- 
sentations to induce sale thereof, where buyer was 
only required to pay for quantity removed from 
ground.—Friedman v. Citizens’ Natural Gas, Oil & 
Water Co., Ind., 147 N. E. 294. 


72. Taxation—Devise in Trust.—Where husband 
devised property, including property held by him 
and wife as tenants by entireties, in trust for 
wife with provision that, if wife elected to accept 
provisions made for her by law, provisions of will 
as to her should be ineffectual, and she accepted 
provisions of will, she took by devise which was 
subject to transfer and inheritance tax.—In re 
Arp’s Estate, Ind., 147 N. E. 297. 


73. Transfer in Other States.—Act Pa. June 
20, 1919 (P. L. 521; Pa. St. 1920, §§ 20465-20499) in 
so far as it provides that stocks in corporations of 
other states be included at full value in com- 
puting value of estate for transfer tax purposes 
without deduction for transfer taxes paid to those 
states, held violative of due process clause of 
Const. U. S. Amend. 14.—Frick v. Commonwealth 
of Pennsylvania, U. S. S. C., 45 Sup. Ct. 603. 


74. Vendor and Purchaser—Rescission.—Pur- 
chaser held entitled to recover deposit and rescind 
contract for purchase of property where formal 
contract tendered provided for substitution of a 
first mortgage instead of a second mortgage, as 
subject to payment of installments as provided in 
memorandum agreement, and title was incum- 
bered by certain encroachments on public highway. 
—Kurtz v. Busch, N. J., 128 Atl. 552. 


75. Wills—Perpetuity.—Devise of entire estate 
in trust to pay one-half of income to son and all 
his children for their lives, and one-half to daugh- 
ter and her child for life, which was invalid as to 
son as violating statute against perpetuities, held 
invalid as to daughter also, since to declare trust 
invalid as to son only would require distribution 
of one-half to both, and thereby violate testator’s 
intention of equal division—In re Maltman’s 
Estate, Cal., 234 Pac. 898. 


76. Workmen’s Compensation—Chauffeur’s Li- 
cense.—That one, injured while driving motor 
truck on public highway for hire, had no chauf- 
feur’s license, and hence was guilty of misde- 
meanor under Burns’ Ann. St. 1914, §§ 10476e, 
10476f, does not bar compensation, under Work- 
men’s Compensation Act, § 8, in absence of find- 
ing or evidence that injury was due to, or caused 
by, such misdemeanor; his employment not being 
unlawful.—Wood v. Snyder, Ind., 147 N. E. 314. 


717.—Infection as ‘Accidental Injury.’’—Injec- 
tion of gangrenous matter from corpse into cut in 
hand of embalmer’s helper, held ‘accidental in- 
jury” due to employment, within Workmen's Com- 
pensation Law, § 2, subd. 7, so as to warrant com- 
pensation for death from blood poisoning, which 
set in when he scratched pimple on neck w'th in- 
fected finger.—Connelly v. Hunt Furniture Co., N. 
Y., 147 N. E. 366. 


78. Special Errand.—Respondent resided in 
the city of St. Paul. He was in the employ of 
relator, whose principal place of business was in 
the city of Minneapolis. His duties required him 
to go about the city after office hours. He was 
sent upon a special errand which required his 
presence out several miles from the office until 
10 o’clock at night. He was returning to his home 
when injured. Held that, under the showing, he 
was, at the time of his injury, where his duties 
called him in the course of his employment, and is 
entitled to compensation.—Reese v. National 
Surety Co., Minn., 203 N. W. 442 




















